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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-G as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the oraer
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of

the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” :

ll.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Alfa Technologies Pvt Ltd., 22/A, Swastik
Industrial Estate, Sari, Changodar, Sanand Taluka, Ahmedabad [hereinafter
referred to as ‘the appellant] against Order-in-Original No.355-56/Rbate/2018 dated
03.10.2018 [hereinafter referred to as the ‘impugned order’] passed by the Assistant
Commissioner of CGST & CE, Division-IV, Ahmedabad North [hereinafter referred to
as the‘adjudicating authority’].

2, Briefly stated, the appellant has filed two rebate claims on 04.07.2018 in
Respect of goods exported vide ARE-1 No.04/26.05.2017 and 03/29.04.2017. A
show cause notice dated 24.07.2018 was issued to the appellant for rejecting the
claims in terms of Section 11B of Central Excise Act, 1944 (CEA) that they have
submitted the said claims after one year from the date of export. Vide the
impugned order, the adjudicating authority has confirmed the allecjations and

rejected the rebate claims.

3 Being aggrieved, the appellant has filed the instant appeal on the grounds
that limitation under Section 11B is not applicable to rebate claims filed under
Notification 19/2004-CE; that the notification governed on this issue does not
contain any specific time limit for filing of refund/rebate. They relied of decision of
Honble High Court of P & H in the case of JSL Lifestyle [2015 (326) ELT 265];
Honble High Court of Madras decision [2015 (32) ELT 45] as confirmed by the

Honble Supreme Courts decision in the case of M/s Dorcas Market Makers Pvt Ltd

[2015 (325) ELT].

4, Personal hearing in the matter was held on 13.02.2018. Shri Punit Prajapati,
Chartered Accountant appeared for the same and reiterated the grounds of appeal

and further requested for condonation in filing of rebate claim.

5 1 have carefully gone through the fact of the case and submissions made by

the appellant.

6. At the outset, I observe that the appellant had exported removed goods for
export vide ARE-1 No0.03/29.04.2017 and 04/26.05'.2017 and the goods were finally
exported on 19.05.2017 and 29.05.2017 respectively. The rebate claim against the
said exports was filed by the appellant on 07.06.2018 (mentioned 04.07.2018 in
the impugned order). Therefore, the adjudicating authority has rejected the said
claims as per clause (B)(a)(i) of Section 11 B of CEA which stipulates that rebate
claim should be filed within in one year from the relevant date i.e the date on which

the ship in which the export goods are loaded, leaves India.

Z: The appellant has mainly argued that the rebate claims in question are filed
under Rule 18 of Central Excise Rules, 2002 read/v/v_i;b.pogification No.19/2004-CE

(NT) dated 06.09.2004 and the notification gdes: ot _contain the prescription
B \22\
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regarding limitation as held by the Honble High Court and Honble Supreme Court’s

decision supra.

8. I find that the Government of India, vide its order in respect of M/s DSM
Sinochem Pharmaceuticals India Pvt Ltd [ 2018 (15) G.S.T.L. 476 (G.0.L.)] has
distinguished the Honble High Court of Madras in case of M/s Dorcas Market Makers

Pvt Ltd supra. The relevant portion of the said order is as under:

5. Coming to the applicant’s contention that the time limitation of one year is not
applicable to the rebate claims filed under Rule 18 and Notification No. 19/2004, the
Government finds no legal force in this argument as for refunds and rebate of duty
[under] Section 11B of the Central Excise Act is directly dealing statutory provision
and it is clearly mandated therein that the application for refund of duty is to be filed
with the Assistant/Deputy Commissioner of Central Excise before expiry of one year
from the relevant date. Further in explanation in this Section, it is clarified that
refund includes rebate of duty of Excise on excisable goods exported out of India or
on excisable materials used in the manufacture of goods which are exported out of
India. In addition to time limitation, other substantive and permanent provisions like
the authority who has to deal with the refund or rebate claim, the application of
principles of undue enrichment and the method of payment of the rebate of duty,
etc., are prescribed in Section 11B only. Whereas Rule 18 is a piece of subordinate
legislation made by Central Government in exercise of the power given under Central
Excise Act whereby the Central Government has been empowered to further
prescribe conditions, limitations and procedure for granting the rebate of duty by
issuing a notification. Being a subordinate legislation, the basic features and
conditions already stipulated in Section 1 1B in relation of rebate duty ieed not be
repeated in Rule 18 and the areas over and above already covered in Section 11B
have been left to the Central Government for regulation from time to time. But by
combined reading of both Section 11B [of Central Excise Act, 1944] and Rule 18 of
Central Excise Rules, 2002 it cannot be contemplated that Rule 18 is independent
from Section 11B of the Act. Since the time limitation of 1 year is expressly specified
in Section 11B and as per this section refund includes rebate of duty, the condition of
filing rebate claim within 1 year is squarely applicable to the rebate of duty when
dealt [with] by Assistant/Deputy Commissioner of a Division under Rule 18. Thus
Section 11B and Rule 18 are interlinked and Rule 18 is not independent from Section
11B. This issue regarding application of time limitation of one year is dealt [with] by
Hon’ble High Court of Bombay in detail in the case of M/s. Everest Flavour v. Union
of India, 2012 (282) E.L.T. 481 wherein it is held that since the statutory provision
for refund in Section 11B specifically covers within its purview a rebate of Excise duty
on goods exported, Rule 18 cannot be independent of requirement of limitation
prescribed in Section 11B. In the said decision the Hon'ble High Court has differed
from the Madras High Court’s decision in the case of M/s. Dorcas Market Makers Pvt.
Ltd. [2015 (321) E.L.T. 45 (Mad.)] and even distinguished Supreme Court’s decision
in the case of M/s. Raghuvar (India) Ltd. [2000 (118) E.L.T. 311 (S.C.)} Hence, the
applicant’s reliance on the decision in the case of M/s. Dorcas Market Makers Pvt.
Ltd. is not of much value. The above averment of the applicant based on the above
decisions clearly amounts to saying that a rebate claim can be filed at any time
without any time-limit which is not only against Section 11B of the Central Excise Act
but is also not in the public interest as per which litigations cannot be allowed for
infinite period.

9. I also find further that the Government of India in the case of M/s Synco
Industries Ltd [ 2018 (362) E.L.T. 190 (G.0.1.)] has held that the rebate claim
should be filed within one year from the relevant date as prescribed under Section

11B of CEA. By deciding a similar issue, the Government India has held that

Yon examination of the Revision Application and the Commissioner (Appeals)’s order,
it is noticed that the applicant has admittedly filed rebate claim on 5-9-2011 even
when the goods had been exported on 7-1-2010 as per Custom  Officer’s
endorsement on the back of the ARE-I. The rebate claim could be submitted by the
applicant only after export of the goods’,s‘c‘fﬁgc')rté;d-_\ y all relevant documents to
establish export of the goods and as per ﬁ’gg/fiénliiﬁff_iﬁ e Central Excise Act, 1944,
it should have been lodged with the jurfs"@‘qtit)qa[@s_f (stay Commissioner within one
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year of the relevant date which is 7-1-2010 in this case. Thus the rebate claim
should have been filed by the applicant by 6-1-2011. But the applicant has filed the
rebate claim on 5-9-2011 which is undisputedly beyond the prescribed period of one
year.”

In para 4 of the decision, the Honble Court has further held that:

“The contention that the time limitation is _merely a procedural issue _and not a
substantive law is also _not having any force as_under Section 118 of the Central
Excise Act, 1944, the time-limit_of one year is a crucial condition and is not just 3
procedural requirement. Even the Apex Court in the case of Union of India v.
Kirloskar Pneumatics, 1996 (84) E.L.T. 401 (S.C.) has held that the High Court under
Writ Jurisdiction cannot direct the Customs authorities to ignore time-limit prescribed
under Section 27 of the Customs Act, 1962. Section 11B of the Central Excise Act,
1944 being peri_materia with Section 27 of the Customs Act, 1962, the aforesaid
decision is_squarely applicable to the present case. Several decisions of the High
Court and the Tribunal relied upon by the applicant in the Revision Application are
not found relevant to the present case as all the relied upon decisions have dealt
with the cases where the incomplete rebate/refund claims were filed earlier and the
required documents were submitted later on. But in none of the cases, it is held that
mere submission of ARE-I can pe considered as filing of rebate claim or rebate claim
can be filed even after one year from the export of goods.

10. By applying the ratio of the decision of Government of India supra, I find that
the adjudicating authority has rightly rejected the rebate claims in question, vide

the impugned order and I uphold the same. .

11. In view of above discussion, I reject the appeal filed by the appellant. The

appeal stands disposed of in above terms.

Attested

(I\%I:Qngn \\7\))6\\)
Superintendent (Appeal),

Central Tax,Ahmedabad.

By RPAD.

To,

Alfa Technologies Pvt Ltd.,

22/A, Swastik Industrial Estate,

Sari, Changodar, Sanand Taluka, Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Commissioner, Central Tax, Ahmedabad-Noroth.

3. The Assistant Commissioner, System, Central Tax, Ahmedabad North.

4 The Assistant Commissioner, CGST, Div-1V, Ahmedabad North
—Guard File.

6. P.A.




